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REPLY TO PLAINTIFF'S STATEMENT OF ISSUE
PRESENTED ON APPEAL
The

statement

of

issues

set

forth

in

Plaintiff's

brief as being two (2) in number is incorrect.

There are

five issues as set forth in Defendants brief on page 1 of
the opening brief and an additional 6th
Plaintiff's brief.
the conviction

issue

raised

in

The additional issue is whether or not

of Defendants

are

void

by

the giving

of

Plaintiff's requested instruction number 14, said instruction violating Defendants constitutional rights.
REPLY TO PLAINTIFF'S STATEMENT OF THE CASE
Plaintiff has brought
evidence

in the

trial

held

up a matter
August

29th

that
and

is not in
30th, 1985,

referring in the statement of facts in the answering brief
page 1 as follows:
"Defendants, James Hill and Larry Hill, were
charged by information with burglary, a third
degree felony, under UTAH CODE ANN. Sec. 76-6-404
and -412 (1978) (R. 3 ) . They were originally
tried on April 8 and 9, 1985 and found guilty
of burglary and third degree felony theft
(R. 46-9, 50-9)- However, the trial court
granted defendant's motion for a new trial,
and they were tried again on August 29 and 30,
1985 (R. 208, 162-8). At this latter trial, a
jury found James Hill guilty of both charges
and Larry Hill guilty of theft (R. 169-72)."
Because of bringing this up I think the Court should
be well advised

that factually both Defendants were con-

victed in the first trial of Burglary and Theft under cirstances where Bruce Black referred to in Plaintiff's brief,
did not testify and there was no testimony or statement of
Bruce Black, although known to the prosecution, offered by
the Plaintiff State at that trial as was presented at the

second trial when a statement made "by Bruce Black to an
investigating police officer was put in evidence at the
second trial, the statement

exonerating James Hill and

Larry Hill with any direct participation in the burglary
and that a third party, unknown to Defendants, did the
burglary.

I think it only fair that this appellate court

know the reason a new trial was properly granted after the
first trial and I am attaching as an addendum a copy of
Defendants

motion

for

new

trial

and

accompanying

and

supporting affidavits as an addendum to this Reply Brief.
(See Addendum 1 - 1 1 )
REPLY TO STATEMENT OFtFACTS OF PLAINTIFF
Defendants wish to correct a misstatement in Plaintiff's brief.

Defendants state on page 4 of their brief as

follows:
"James*Hill offered the officer a receipt as
proof of his ownership of one of the chairs
seized; however, the receipt did not appear
to be valid."
This is a misstatement.

The Court should look at

the entire Defendants Exhibit No. 36 introduced into evidence, a copy of a portion of said Exhibit is attached to
this reply brief as an addendum.
Add-12).

(See Exhibit No. 36,

The Court should note that the bill of sale was

included in a diary type notebook kept by Defendant James
Hill.

Other dates and pages in this notebook exhibit

clearly fix the date of this particular page to' have been
made at the time of delivery of the stolen goods to Defendant James Hill at his brothers house by Bruce Black and

his wife, hours subsequent to the burglary by an alleged
third person unknown to Defendants.
REPLY JO PLAINTIFFyS SUMMARY ARGUMENT
Plaintiff1s argue that possession of stolen property
recently stolen was not explained.
was explained.

Defendants contend it

Defendants clearly without contradiction

received the property found in their possession from Bruce
Black and his wife who sold the items to Defendant James
Hill.

Secondly, when advised of the fact that the items

were stolen by the Canyonville, Oregon police James Hill
produced the bill of sale; both contentions of Defendants
are satisfactory and cover an explanation as to possession
for both Defendants, father and son, traveling and visiting
relatives in Sanpete County, James Hills mother, sisters
and brother.

Other than possession Defendants assert that

the record shows no other circumstances coupled from which
any inference could have been found of complicity in the
burglary or theft.
ARGUMENT
The Plaintiff relies on these circumstances as showing guilt of burglary and theft.
(a) That they were in the antique shop, shopping
during business hours.
(b) That items looked at were later burglarized.
(c) That Defendants were in a hurry to return
home.
(d) That the testimony of
the jury to infer the Defendant
only Defendant found guilty of
abetted a burglary if he didn't

Bruce Black allowed
James Hill, now the
burglary, aided and
do it himself.

(e) That James Hill was "responsible" for the
theft of all of the property missing from the
antique shop.
First, in regard

to circumstances

(a) let me say

that the record indicates James Hill was a former customer
of the antique shop, did not look at many of the items
stolen while in the shop and left his name and address. No
inference of guilt can be properly found by a jury for a
simple shopping tour during business hours.
Second:

The fact that Defendants were in a hurry to

go home allows for no inference of guilt.

There is no evi-

dence they were fleeing or hiding.
Third:

The statement of Bruce Black, an ex-con

(Tr. 186) and an admitted participant with his wife in
transporting the stolen chairs from the burglarized antique
shop to where they were sold to James Hill, not Larry Hill,
does not in any part of his statement show any complicity
with the third party or anyone else who did the burglary
justifying an instruction on aiding and abetting.

Bruce

Blacks statement, portions of which are hereinafter set
forth, are as follows:
"THE WITNESS: Page 2. —"John: Well tell me
the story about the antique store stuff.
Bruce: Was down there at the house.
he done that." (Tr. 183)

Dave Hall,

"and old Dave Hill comes down and says 'good old
Jimr was looking for antiques, you know.
And he
didnTt directly—he said a house, you know which I
think was they meant because I guess him and Jim and
Larry just, I don?t know if Dave went in or not with
Jim, but they already been over there and looked
everything over." (Tr. 185-186)
"But he said he didn't want to get directly

involved with Jim and Dave. He didn't want them to
even see him or anything about it. So later on that
night he was going to do it and then I told Vickie,
'I'm going to sleep because I ain't, you know he
wants to cLo it.' Then, us living next, we're going
to be right to blame.
John:

At what time or night was that?

Bruce: It was after I imagine it was 10 after
12:00. It seemed like I just went to work and came
back, but I'm not positive whether I made it to work
that night or not. It seemed like I did, but anyway, we left. And about an hour later we came back.
He'd already been in and placed that shit around
back.
John:

Out in your back yard, huh?

Bruce: I said to get it out of here, you know.
He said, 'I'll load it in your car.'
I said, 'I
dont' want it in my car, but I want it off my property.' He said, 'I'll hurry and load it in and you
hurry and take it up here and unload it up to Dave's
house,' you know. But I says, 'All right. But if
they ask me anything about it I'm not taking a rap
for any of this bullshit.' He says, 'All right.'
And so I loaded it up and he loaded it up and I
drove it up there. Jim and Larry loaded it in their
van and I left and went back down there."
(Tr. 186-187)
"I mean you left when Dave Hall did the burglary. It was about a quarter after 12:00?"
(Tr. 188)
"John: Anyway, so Larry went down and got gas
somewhere. He did take Vickie with him, or did he
take Vickie with him?
Bruce: Yah. He took Vickie with him.
they came back, me and Vickie left." (Tr. 188)
"John:

When

Did they load the chairs?

Bruce: No. They loaded the rocking chair, or
two rocking chairs.
John:

Do you remember?

Bruce: I didn't examine the stuff. All I did
was told them, 'Here it is,' there was chairs.
John:

How many?

Can you remember?

Bruce:

I remember there was two rocking chairs.

John: And then did they load the other stuff,
the glass?
Bruce:
John:
moved?

I donft know what all was back there.
There

was some bags and

things they

Bruce: Well Dave had a couple of them pillow
cases, but I never seen what was within them, and
then Dave figured he was going to keep. Dave Hall
said 'Get the shit off the property.1
John:

He kept some, though, to, huh?

Bruce: Yah. He kept some. I seen that one
deal when he come and wanted me to sell this monkey
deal, or whatever it was, you know?
John:

The Bartender Doll?" (Tr. 188-189)

The only significant fact in Bruce Blacks statement
is a clear statement that there was no connection, meeting,
acquaintance or knowledge between the burglar and James or
Larry Hill that from which a jury could infer aiding and
abetting.

Consequently, the Court erred and abused it's

descretion in giving the instruction on aiding and abetting
and in failing to grant a directed verdict of acquittal as
to both Defendants on the burglary charges.

How a jury

could find James Hill guilty of burglary with such a lack
of evidence is only proof the jury was acting out of sympathy for a local business that had been burglarized.

The

conviction of Defendant James Hill for burglary and the
acquittal of Larry Hill is inconsistant as what purported
proof there was would have applied to both of them, neither
of them being in any way guilty of burglary directly or by
aiding and

abetting, the common term for Utah Statute

76-2-202.

It was manifest error to give instruction number

13 on aiding and abetting.
One last ar-gument, if Defendant Larry Hill is to be
found guilty of felony theft by reason of a presumption of
guilt by reason of possession then we should consider that
only two captain's chairs valued at the highest at $30.00
each makes his conviction erroneous as a felony.

Counsel

for Plaintiff argues in his brief (P. 9) that the jury
could have found James Hill "responsible" for loss of all
the stolen items.

Plaintiff does not make that argument as

to James Hill's son Larry.
Defendants-Appellants have reviewed the cases cited
in Plaintiff's brief, to-wit:
State v. McCardell, 652 P.2d 942, 945 (Utah 1982)
State v. Booker, 709 P*2d 342 (Utah 1985)
State v. Lamm, 606 P.2d 229, 231 (Utah 1980)
State v. Howell, 649 P.2d 91, 97 (Utah 1982)
State v. Isaacson, 704 P.2d 555, 556, (Utah 1985)
State v. Bradford, 683 P.2d 924, 930 (Mont. 1984)
In reviewing State v. McCardell, supra, the Court
stated, "It is prejudicial error to give an aiding and
abetting instruction if there is no evidence of such activity."

(Citing State vs. Pacheco, 13 Utah 2d 148, 369 P.2d

494, 495 (Utah 1962).

We argue that the giving of an

instruction on aiding and abetting was erroneous, prejudicial and reversible with the evidence presented.
None of the above cases justify the jury verdict
against Defendants.

In all of the above cases the facts

While no specific objection was made at trial time
as it related to the theft charges, objection was made as
to the burglary gh-arges .

It would thus appear that Defen-

dants constitutional rights have been violated justifying a
reversal of the theft convictions for this reason among
other grounds.

Constitutional questions are always rele-

vant at any stage of the proceedings and because of the
Chambers case, supra, there is a manifest error justifying
reversal

and

voiding

the

convictions,

Defendants

are

entitled to and do raise the issue of constitutionality in
this appeal.
CONCLUSION
For the many manifest errors resulting in a jury
verdict that was not based on anything but speculation and
because of the late Utah case of State v. Chambers, supra,
the convictions of burglary and theft should be reversed as
to the burglary charge against Defendant James Hill and at
the least a new trial granted on the theft charges, the
convictions being void for violation of Defendants constitutional rights among other

reasons as hereinafter

forth.
Respectfully submitted this £Q ™ day of March, 1986.
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HARRISON R. WINSTON
Of Attorneys for Defendants
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IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR SANPETE COUNTY, STATE OP UTAH
STATE OF UTAH,

)

MOTION FOR NEW TRIAL

Plaintiff,

3
4

vs.

5

JAMES HILL and LARRY HILL,

6

Criminal No. 1419

Defendant.

7
COMES NOW Defendants, James Hill and Larry Hill, by their attorney,
8
Harrison R. Winston, Oregon State Bar number 38042, having been admitted to
9
practice before the above Court and cause in the above cause and moves the
10
Court for a new trial.

This Motion is based upon Rule 24 of 77-35-24 Utah

11
Criminal Code and upon the affidavit of Bruce Black, attached hereto, marked
12
Exhibit "A", and by reference made a part hereof, and upon the affidavit of
13
James Hill and Larry Hill, attached hereto and marked Exhibit "B", and upon the
14
affidavit of Harrison R. Winston, attorney for Defendants, attached hereto,
15
marked Exhibit "C" and on principal basis of newly discovered evidence and
16
error of law for not granting Defendants Motion for a directed verdict at the
17
: u.

z

'J.

time of trial.
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IN THE TENTH DISTRICT COURT IN AND FOR SANPETE COUNTY STATE OP UTAH

1
2

THE STATE OP UTAH,
Plaintiff,

3
4

vs.

5

JAMES HILL and LARRY HILL,

AFFIDAVIT OP BRUCE BLACK
IN SUPPORT OP MOTION FOR
NEW TRIAL
Criminal No. 1419

Defendants.

6
7

STATE OP UTAH

8

County of Sanpete

9

I, BRUCE BLACK, being first duly sworn say: that I am making this affidavit in support of motion of Defendants, James Hill and Larry, for a new trial
in the above cause; that James Hill and Larry Hill had nothing to do with the
Burglary of the Mt. Pleasant Antique Shop on the morning of June 30, 1984; that
I know of my own knowledge that burglar was a man named Dave Hall; that he
burglarized the Mt. Pleasant Antiaue Shop sometime in the evening of June 29,
1984; that at that time
£ lived in a dwelling house
next door to the Mt. Pleasant Antique Shop; that the distance from the back of
our house where
I lived at the time and the back door of the
Mt. Pleasant Antique Shop is only about fifty yards; that a short time prior to
March 22, 1984 I vas contacted by Ross Blackham, County Attorney for San Pete
County; that I discussed this Itebruary charge against James Hill and Iarry: Hill
with Ross Blackham at that time; that Ross Blackham advised me that he would
grant me immunity from any prosecution for any type of complicity that I might
have with the matter if I would tell him the name of the burglar and would
testify to the truth of the matter; that I advised him that I was willing* to do
this and he advised me that he would grant immunity to plaintiff *s prosecution
for me, my wife Vicki Black and for Dave Hill; that he advised me that he "was
principally interested in finding out who had burglarized the Mt. Pleasant
Antique Shop; that I thereupon related to him the following information on or
about that time; that I told him that Dave Hill, a brother of James Hill was
visiting him and James Hill's mother who lives in Mt. Pleasant, Utah and that
he was looking for antiques and he wanted to know if I knew where there * were *
any. I told him that I didn't know where any were and that I wasn't interested
in obtaining any or getting involved in finding any. I believe I wrongfully
told Ross Blackham something to the effect that Dave Hill was trying to hire me
to burglarize the Mt. Pleasant Antique Shop; that truthfully Dave Hill did not
mention the Mt. Pleasant Antique Shop or mention anything about engaging in
burglary to obtain antiques; that neither James Hill or Larry Hill heard any of
this conversation; that this conversation took place between Dave Hill, nyself
on the day of the June 29, 1984; that I worked until 1t:30 p.m.
as I recall at the Maroni Turkey Processing Plant; that prior to going to work
a friend of mine named Dave Hall, a man I have known for sixteen years, and I
had a conversation pertaining to the conversation I had with Dave Hill about

10
11
12
13
14
15
16
17
18
19
20
21
22
23
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25
26
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obtaining antiques, James Hill and Larry Hill never having been mentioned
whatsoever; that Dave Hall mentioned that there were plenty of antiques in the
house next door; that I told him that no way should he do anything to the Mt.
Pleasant Antique Shop to get the antiques for sale; that in addition to working
that night I was gone most of the day and as I recall the conversation took
place between Dave Hill and I on the morning of June 29, 1984; that when I
returned from work at or about 11:30 p.m. there were some chairs stacked upon
in our back yard and porch and some bags of glass or other items, the nature of
which at that time I was unaware and did not examine; that Dave Hall had said
that he was very hard up for cash to go back to Texas were he had recently come
from; that he persuaded Sorneortt
and I to gp over to Dave's house with the
stuff he had obtained free the Mt. Pleasant Antique Shop to see if Dave Hill
would buy it or any of it; that he did not accompany us; that he loaded some
chairs and a couple of sacks of objects in our vehicle which was a station
wagpn and we went over to Dave Hill's house in the northeast part of Mt.
Pleasant and this was about 1:00 or 1:30 in the morning of June 30th; that Dave
Hill told Vicki and I that he was not interested in jxirchasing any of the stuff
that he had but that maybe his brother James Hill would be interested; that
Larry Hill the son of James Hill was asleep in his van at the Dave Hill residence when we got there and we woke him up; that we talked to him about the
things that we had brought over and Larry Hill told us he didn't think his
father would be interested in any of it but that we could call him; that Vicki
Black went into the house of Dave Hill and called James Hill on the telephone
and he came down to Dave Hill's house from his mothers house which is about one
block east of Dave Hill's house in Mt. Pleasant. He was walking; that he went
in the house and we went in the house, I do not recall exactly what conversartions took place pertaining to the matter but it developed that James Hill
would take what we had brought, though he never looked at it, he told Larry to
load it up; that at that time Vicki Black and I were indebted to Dave Hill in
connection with the purchase of an automobile that we had purchased from him;
that as I understood the transaction Dave Hill would pay Vicki for the items;
that Larry Hill and I loaded the three Captain's Chairs and a rocking chair
that we had brought over into the white van that James Hill and Larry Hill had
come to Mt. Pleasant in; that I did not load the gLass items or any other
items into the van of James Hill and Larry Hill; that no money changed hands;
that 5&c\ toi\^ . 1; asked James Hill for some money and that he refused to give
her any; that we left, but before Lia^e'Hill was called by sotneorte. . to the
Dave Hill residence1 she persuaded or talked Larry Hill into taking her back
down to the house because she had to check on one of our children that were
there; —that we have six children; that it was after she came back that she
called^avS5Hill; that SOxneo'fc^ is a relative of James Hill and Larry Hill;
that her mother is Norma Vahlin and she lives in Mt. Pleasant, Utah; that sovr\^
Or\C is her daughter that I am married»
that Norma Wahlin is a
sister of James Hill; that after I returned with cqy wife and found that Dave
Hall had burglarized the Mt. Pleasant Antique Shop he wanted to store the
remaining items were not sold or transfered to James Hill at my house and I
flat told him that I did not want anything to do with it and he wasn't going to
leave any of that property at ny house because that would be the first place
that the police would look for stolen property and he did not leave any there;
•that at a subsequent date he contacted ny on July 4th and said he had to get
sane gas money to go ,back to Texas and did I know anywhere he could dispose of
Page 2 - AFFIDAVIT

1
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some of the items that he had in his possession; that I told him that Jay Mower
might be interested -in purchasing something and that I was acquainted with hin
by having been acquainted with his daughter; that Dave Hall and I went to J as
Mowers house on July 4 th and I told him that Hall needed gps money and had some
things to sell* He did not seem interested in buying anything and told us so,
but I continued to talk to him and told him that what he had to sell, which was
a bartender doll and some other items including a silver dish, was not my property but was the property of the other man who was with me, Dave Hall; that I
did not tell him the name of Dave Hall however, he did look at the silver dish
and frankly told us that he wasn't interested in buying anything but that since
he needed money so badly he would buy the bartender doll. We tried to get cash
from him but he said have any and he said he would write a check and leave the
payee blank because the store would cash his check in that shape and would probably not cash it if he wrote someones name in as payee. He suggested that it
could probably be cashed at the Double Quick and that if they had any trouble
at the store getting it cashed for them to call him; that we had no trouble
getting it cashed; that at no time did James Hill or Larry Hill know or were
told that the items we brought to Dave Hill's house at about 1:00 or 1:30 in
the morning were stolen items; that I discussed the above matters with Harrison
R. Winston, attorney for Larry Hill and James Hill on March 31, 1984 at the
home of Norma Wahlin were my children are being kept and where I was staying;
that I advised him that I was willing to testify as I had advised the District
Attorney; that for some reason or the other I was not subpoenaed to attend the
trial on the 8th day of April, 1985; that I had expected to ^subpoenaed; that
I was residing at that time with Norma Wahlin, my ^t^pmoi-neff at her address in
Mt. Pleasant, Utah; that said address was well known to the police department
of Mt. Pleasant, Utah at that time and presently; that on Monday, April 8, 1985
I was present about 10:30 a.m. at the Mt. Pleasant police office, and while
there I talked to the mayor of Mt. Pleasant, Amoier Deveal; that I alsa talked
at the police qffice to Iynn Shelley; that I was available all day Monday at my
s^ejwnotherf^house, Norma Wahlin, and could easily have been subpoenaed; that
since I did not get subpoenaed on that day Monday, April 8, 1985, I went looking for work on Tuesday, April 9, 1985 and I was not subpoenaed to appear at
the trial on 8th and 9th of April, 1985; that had I been subpoenaed I would
have appeared and willing and voluntarily testified in substance as I have
herein related it in this affidavit; that by way of information on Dave Hall, I
state that I have known him about sixteen years; that his parents live in
Spring City, Utah; that he has been in Mt. Pleasant, Utah at various times in
the past few years usually on or about holidays; that he has been convicted of
crimes for which he has served two different sentences in Utah State Penitentary to the best of my knowledge; that he is a male american about thirty (30)
years of age; that on June 29th and 30th, 1984 he was driving a Chevrolet
pickup, about a 1969 or 1970 model with a camper top on same; that he originally came from American Fork, Utah; that I recall that he had been in Mt.
Pleasant four or five days prior to the date of June 30, 1984 and I had seen
him on several occassion; that I have no information as to the license number
of his pickup that he was driving; that I do not know where he was staying when
he was in Mt. Pleasant for the four of five days, including the 29th and 30th
of June, 1984 as a place of residence; that I have no knowledge whatsoever as
to what time of day or night he burglarized the Mt. Pleasant Antique Shop; that

26
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he did this on his own; that I did not encourage him, aid or abet him in anyway
in said burglary and. in fact advised him against it when it mentioned "there
are plenty of antiques next door"; that I have in no way made any attempt
during the month of April or at any time to avoid being served with a subpoena
for the trial of James Hill and Larry Hill in the within cause for burglary and
receiving stolen property; that following the trial on the 9th day of April,
1985 at Manti, Utah I was again contacted by Harrison R. Winston, Attorney for
the Defendants, and I related to him a considerably more detailed statement of
information I had of the burglary and the name and whereabouts and other information about Dave Hall than I had related to him when he talked to me on March
31, 1985-
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IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR SANPETE COUNTY, STATE OP UTAH
STATE OP UTAH,
Plaintiff,

)

Criminal No. 1419

)

AFFIDAVIT

vs.
JAMES HILL and LARRY HILL,
Defendant.

STATE OP OREGON
County of Douglas

)
) ss.
)

WE, JAMES HILL and LARRY HILL, being first duly sworn say: that we do
each for himself say: that the Court should grant us a new trial in the above
cause; that we have ordered a transcript of the proceedings of said trial but
have been advised by the Court Reporter that such a transcript could not be
prepared prior to June 30, 1985; that in any event we both state that the
verdict of the jury finding us guilty of Burglary in the Third Degree and Theft
in the Second Degree and the conviction thereof on June 5, 1985 be set aside
and held for naught and new trial granted in the interest of justice; that
especially in view of the impropriety of either the Court or the District
Attorney in giving advice to Sergeant Ross Nordell of the Sanpete County
Sheriffs Department regarding a subpoena on Bruce Black, a material witness,
without advising our attorney, Harrison R. Winston, about the failure on the
part of the Sanpete County Sheriffs Office to serve the subpoena requested by
him on April 8, 1985 when received by the Sanpete County Sheriffs Office has
had a substantial adverse effect upon our rights and is an impropriety that can
only be corrected by granting a Motion for New Trial or arrest of judgment;
that there was no evidence indicating any crime of burglary committed by either
of us at the trial on which a jury could find us guilty; that by finding us
guilty of burglary, the jury could have inferred that value of the stolen
articles was in excess of $1,000.00 whereas if there had not been any burglary
conviction the evidence would have indicated only that we had received stolen
property of a value not to exceed $260.00 by the best witness the state produced against other witnesses indicating a much lesser valuation which would
have materially affected a jury verdict; that the verdict is entirely wrongful
therefore and should be set aside as should the judgment of conviction and a
new trial granted; that the affidavit of Bruce Black as to what he would have
testified to is so incorporated in this motion for a new trial.

/i/vn&<±

HILL, De:fendant
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/f

LARRY
H2LL, Defends
Defendant
LRRY H^LL,
SUBSCRIBE!) and SWORN to before me this ^3^

day of May, 1985-
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IN THE TENTH DTRTRTOT COTTRT TN AND FOR SANPETE COUNTY STATE OP UTAH

1
2

THE STATE OF UTAH,
Plaintiff,

3
4

vs.

5

JAMES HILL and LARRY HILL,

AFFIDAVIT OP HARRISON R.
WINSTON IN SUPPORT OP
MOTION FOR NEW TRIAL
Criminal No. 1419

6

Defendants.

7

STATE OF OREGON

8

County of Douglas

9

I, HARRISON R. WINSTON, being first duly sworn say: that I am a member
of the Oregon State Bar, that James Hill and Larry Hill were clients of mine in
connection with the proceeding3 in the above Court and cause in Manti, Utah;
that I was admitted to practice in the State of Utah as an attorney to represent Dave Hill and Larry Hill on this particular case only by Order of the
Court dated April 8, 1985; that I represented said Defendants at the trial of
said cause in the District Court in and for San Pete County, State of Utah, at
Manti, Utah on the 8th and 9th of April, 1985; that on March 31st, 1985 I made
a trip to Sanpete County, Utah for the purpose of preparing the above defense
of James Hill and Larry Hill for the trial set for the 8th of April, 1985; that
in connection with said trip I arrived at Mt. Pleasant, Utah on Sunday, March
31, 1985; that Sunday evening at the home of Norma Wahlin, a sister of the
Defendant, James Hill, in Mt. Pleasant, Utah, I found said sister taking care
of the six minor children of Vicki Black and Bruce Black; that Bruce Black was
present at her house and was willing to talk to me; that I had been informed
orally over the telephone by Ross Blackham, County Attorney for Sanpete County,
prior to that date that this witness if called for the trial set for April 8,
1985 would testify that Dave Hill had come down to where he lived which was
next door to the Mt. Pleasant Antique Shop in Mt. Pleasant, Utah and asked him
to burglarize the Mt. Pleasant Antique Shop and that neither James Hill or
Larry Hill were present when he had a conversation with Dave Hill, brother of
James Hill, pertaining to the burglary; that Ross Blackham further advised me
that Bruce Black would name the suspect in the burglary but did not inform me
of the name of the suspect; that Bruce Black would also testify that he had
told Dave Hill that he wanted no part of any burglary; that I then interviewed
Bruce Black and he told me substantially what the District Attorney had been
told and that he had been promised immunity if he would testify as to the
burglary and that Ross Blackham had told him he was not interested in prosecuting him or Vicki Black or even the man he named as the burglarer, but that he
just wanted to solve the burglary case; that if he would testify to the truth
that he would be immuned from prosecution as would Vicki Black and Dave Hill;
that in mp discussion with Ross Blackham he had not advised me prior to that
time that he had granted immunity to this witness; that subsequently on the 1st
day of April, 1985 I contacted Ross Blackham at his office in Ephriam, Utah

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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)
) ss.
)

pertaining to verification of whether he had granted immunity to Bruce Black,
Vicki Black and Dave Hrll if they would testify in the trial against James Hill
and Larry Hill; that he advised me that he had granted such immunity and that
at the trial he was going to call Bruce Black; that on Wednesday, April 3,
1985, Ross Blackham called me by telephone long distance from Utah and advised
me that he was canceling the subpoena that he had out for Bruce Black and that
he wasn't going to call him in the case and that if I wanted him for a witness
I would have to subpoena him; that I advised Mr. Blackham that it was Wednesday and that I was in Roseburg, Oregon; that he advised that if I mailed a
subpoena, a supply of which I had been previously furnished by the Manti County
Clerk, to the sheriffs office in Manti, Utah, that they would get the subpoena
by Friday and would promptly serve Bruce Black, who was known to be living at
that time with his mother-law, the mother of his wife, Vicki Black, at her home
in Mt. Pleasant, Utah; that I promptly prepared a subpoena for Bruce Black and
mailed it to the sheriff's office at Manti, Utah; that the trial commenced on
the 8th day of April, 1985 and at about 4:30 or 4:45 p-m. on that day, April 8,
1985, I called for that witness, upon directions of the presiding District
Judge to call my next witness, Bruce Black; that he did not appear at that
time; that I went immediately down to the sheriff's office in the same building
of the sheriff's office in the same building of the county courthouse at Manti,
Utah for Sanpete County and was advised that they did not know why the subpoena
had not been served and that their deputy who served subpoenas, to-wit: Ross
Mordell would not be in until about 8:30 in the morning of the 9th of April and
that he was the only one who knew whether the subpoena had been served or not;
that at approximately 8:30 a.m. on April 9th I contacted Ross Mordell, Deputy
Sheriff for Sanpete County and in charge of serving civil papers and criminal
subpoenas and he advised me that he did not receive the subpoena until 9:00
a.m. on the 8th and that he did not feel that he could serve the subpoena because the time for appearance as set forth in the subpoena was 9:00 a.m., April
8, 1985 and it was already approximately that time of day when he got the subpoena; that he advised me that he asked sane advice as to whether he should
serve the subpoena or not and was advised that it would be futile to serve it
in view of the fact that the time for appearance was already past; that I
thereupon advised him that he gpt some bad advice and that the time of 9:00
a.m. was only the starting time of the trial and that we had expected to have
this key witness subpoena; that he then advised me that they did nothing further about serving this subpoena in view of the advice that he had been given;
that he would be willing to try and serve Bruce Black Tuesday; that he asked me
to change the time of the subpoena that he had not been able to serve which had
9:00 a.m. on same and I said I would change it to 10:30 a.m.; that he said that
he would try and get it served by calling the Mt. Pleasant Police office and
asking them to bring Bruce Black over to the Courthouse for the trial; that the
subpoena was never served nor did Bruce Black show up for the trial; that I was
informed by Bruce Black on April 10, 1985 at the home of Norma Wahlin in Mt.
Pleasant, Utah at or about 9:30 a.m. of said day that Monday he had been at the
police office talking to the mayor of Mt. Pleasant, Amoier Deveal, and also to
Police Officer, Iynn Shelley, of the Mt. Pleasant Police force and that through
the day he was available virtually all day at the home of Norma Wahlin as he
spent the day taking care of his six children who live at Norma Wahlin1s house;
that he could have easily been served at anytime on Monday with a subpoena and
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was willing to come and testify had this happened; that by reason of the
negligence of the Sanpete Sheriff's Office in failing to serve the subpoena by
reason of advice apparently given to the serving officer, Ross Mordell, not to
serve the subpoena, and due to the fact that witness was not available Tuesday
to be found, the witness Bruce Black advising me that he was out of town most
of Tuesday, April 9, 1985, there has been an abuse of the rights of the Defendants to have a witness, favorable to them, subpoenaed and the Defendants as a
result were unable to obtain a fair trial and any judgment of conviction of the
charges against said Defendants should be set aside and a new trial granted;
that I further state that upon April 10, 1985, the witness, upon the second
interview following the trial, by me, told me precisely that he did not tell
Ross Blackham that Dave Hill had tried to hire him to do a burglary; that he
might have so testified; that Ross Blackhamfs interpretation of his statement
to Ross Blackham that, if he'll only ask fem where he could find some antiques,
was all that he told him and that Ross Blackham drew the conclusion that Dave
Hill had to hire him to do a burglary; that this was not so; that Ross Blackham
had related to me that this witness would testify that Dave Hill had tried to
hire him but the witness denied this and this information I did not find out
until April 9th after the trial; that I relied on information given to me by
Ross Blackham in the defense of the Defendants; that the information could not
have been obtained with due diligence excepting by subpoenaing Bruce Black to
testify to the facts at the trial; that I excercised due diligence in trying to
get this man into court as a key witness and to find out from the District
Attorney what the discovery situation was in regard to what he would testify
prior to the District Attorney cancelling the subpoena he had out for him on
April 3, 1985; that had said witness been made a available as he should have
been pursuant to the subpoena turned over to the Sanpete County Sheriff's
Office by me and which they received at or about 9:00 a.m. on April 8, 1985 and
failed to serve, Defendant's defense was severely prejudiced; that I should
further relate that in the interview with Bruce Black on the 31st of March,
1985> he did not relate to me that he had also discussed this same incident
with John Christiansen, Chief of Police of the Mt. Pleasant police force but on
the second interview he did advise me that he had discussed this matter in
detail with John Christiansen prior to obtaining immunity from the District
Attorney as aforesaid; that said information not revealed to me by Bruce Black
or by the District Attorney, prior to trial, resulted in substantial prejudice
to rights of the Defendant and the judgment of conviction should be set aside
and a new trial granted and for the further reason that there was no evidence
from which a jury could find the Defendants guilty of the charge of burglary;
that further, had this witness been subpoenaed it is very probable that the
results of the trial would have been different and the Defendants acquitted of
the alleged charge of burglary and acquitted of the charge of Second Degree
Theft; that I am well aware of the ruling in the Utah case of State vs. Weaver,
78 Utah 555, 6P2d, 167; that no Motion to continue the trial or postpone the
trial was made during the heat of the trial; that in spite of this the Utah
Court indicated that in the interest of justice the court should have given
careful consideration to the affidavit of the Defendants in connection with the
trial of said cause but that court found that there was considerable other
evidence implicating the Defendants whereas the Court will well recall that
there was not evidence here from which a jury could rightfully infer that the
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1
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3
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Defendants were guilty of burglary and no evidence from which if the burglary
case was thrown out they could have found the Defendants guilty of Theft in the
second degree due to the fact that the only evidence was that they had only
received alleged stolen property of a value not to exceed $260.00 by best
evidence that the state produced; that Defendants were highly prejudiced by the
conviction of burglary because it let the jury believe or infer that the Defendants had stolen all of the property taken from the Mt. Pleasant Antique Shop;
that by reason thereof I state that due diligence was made to try and get Bruce
Black subpoenaed for this trial but our efforts were undermined, probably
inadvertently, by either the actions of the District Attorney or the presiding
judge, Judge Tibbs; that further the failure to report the situation to a
person who issued the subpoena is a violation of Rule 77-35-14 of the Utah
Criminal Code; that for these and complete insufficiency of the evidence to
justify the convictions the convictions should be set aside and a new trial
granted; that the evidence that could have been produced by Bruce Black is
newly discovered evidence.

9
10
^"HARRISON R.VINSTON, 0SB# 58042
Attorney for Defendants
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CERTIFICATE OP MAILING
I

certify

that

I served

the foregoing

Defendants

Reply Brief on David L. Wilkinson and David B. Thompson by
depositing four true, full and exact copies thereof in the
United States Post Office at Roseburg, Oregon on March 21,
1986, enclosed

in a sealed

envelope, with postage

paid,

addressed to David L. Wilkinson, Attorney General and David
B.

Thompson,

Assistant

Attorney

General

at

236

State

Capitol, Salt Lake City, Utah 84114-

N

^=StffffiISOrR. WINSTON,
Of Attorneys for Appellants

